UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________ X
LAURA ZUBULAKE, .

Plaintiff, ; OPINION AND ORDER

-against- ; 02 Civ. 1243 (SAS)

UBS WARBURG LLC, UBS WARBURG, and .
UBS AG,

Defendants.
___________________________________ X

SHIRA A. SCHEINDLIN, U.S.D.J.:

On March 18, 2003, Laura Zubul ake noved for an order
conpel ling UBS Warburg LLC, UBS Warburg, and UBS AG
(collectively, “UBS") to produce certain e-nmails. That nmotion is
t he subj ect of a conpanion Opinion and Order issued today.

Zubul ake al so noved for an order directing UBS to rei nmburse her
for the costs of the deposition of Christopher Behny. That

noti on, however, was w thdrawn at a March 26, 2003, conference.!
Finally, Zubul ake noved for an order permtting her to rel ease
the transcript of Behny's deposition to securities regulators.

For the reasons that follow, that notion is denied.

1 See also 4/2/03 Letter fromJanes A. Batson
Plaintiff's counsel, to the Court.
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I. BACKGROUND

The general background of this case and Zubul ake’s
notions is set forth in the acconpanying Opinion, famliarity
with which is assumed. The follow ng facts, however, are
rel evant to the Behny deposition notions.

On Decenber 2, 2002, the parties appeared before United
States Magi strate Judge Gabriel W CGorenstein to address the e-
mai | dispute. At that conference, Judge CGorenstein reserved
j udgnment and instead ordered UBS to produce an individual
know edgeabl e about UBS' s e-mail retention and retrieval
policies. On January 14, 2003, UBS produced Christopher Behny,
Manager of d obal Messaging, for deposition via tel econference.
At the deposition, Behny testified to the structure of UBS s
backup system its backup tape destruction/retention policy, and
the feasibility and estimted cost of restoring the data that
Zubul ake had request ed.

Upon review of the Behny deposition -- the contents of
whi ch were designated by UBS as confidential, pursuant to a My
20, 2002, Confidentiality Stipulation and Order -- Zubul ake
concl uded that UBS was in violation of section 17(a) of the
Securities Exchange Act of 1934 and SEC Rule 17a-4 pronul gated

t her eunder, which inpose certain docunent retention obligations



on brokerage firns.? Subsequently, three senior UBS enpl oyees --
Mat t hew Chapi n, Jereny Hardisty, and Domnic Vail -- gave
deposition testinony stating that, as regi stered broker-deal ers,
they have a continuing obligation to report violations of Rule
17a-4 to the appropriate regulatory bodies.® Such regulators
i nclude the Securities Exchange Conm ssion (“SEC’), as well as
t he National Association of Securities Dealers (“NASD’), and the
New York Stock Exchange (“NYSE’), both of which require
conpliance with all SEC rules and regul ations, including Rule
17a-4.4

Rel yi ng on those representations, Zubul ake (herself a
| icensed broker) now asks the Court to permt her to disclose the
Behny deposition to the NYSE and NASD so that she may di scharge

her ethical obligation.

2 SEC Rule 17a-4 provides, in pertinent part:

Every [] broker and dealer shall preserve for a
period of not less than 3 years, the first two

years in an accessible place . . . [o]riginals of
all communi cations received and copies of al

communi cations sent by such nenber, broker or
dealer (including inter-office nmenoranda and

comuni cations) relating to his business as such.
17 CF. R § 240.17a-4(b) and (4).

3 See 2/12/03 Deposition of Mutthew Chapin at 101, Ex. H
to the Affirmati on of James A Batson; 2/26/03 Deposition of
Jereny Hardisty at 73-75, Ex. Ato the 4/2/03 Letter from Janes
A. Batson to the Court; 3/6/03 Deposition of Domnic Vail at 253,
Ex. Bto the 4/2/03 Letter fromJanmes A Batson to the Court.

4 See NYSE Rul e 440; NASD Rul e 3110.
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II. LEGAL STANDARD

Al t hough parties are free to enter into stipulations of
confidentiality, “[t]he managenment of discovery lies within the
sound discretion of the district court.”® Thus, “[i]t is
wel | -established that a district court retains the power to
modify or lift confidentiality orders that it has entered,”® a
power also explicitly recognized by the parties’ confidentiality
agreenent in this case.’

When the designation of material as confidential is
di sputed, the court nust weigh one party’s “good cause” for
requesting confidentiality against the other party’s interest in
di scl osure.?®
III. DISCUSSION

In this case, UBS has designated the Behny deposition

3 Gady v. Affiliated Cent., Inc., 130 F.3d 553, 561 (2d
Cr. 1997).

6 Pansy v. Borough of Stroudsburg, 23 F.3d 772, 784 (3d
Cir. 1994) (citing In re Agent Orange Prod. Liab. Litig., 821
F.2d 139, 145 (2d Gr. 1987)). See also Liveware Publi shing,
Inc. v. Best Software, Inc., No. C A 02-206, 2003 W. 1481497, at
*5 (D. Del. Mar. 21, 2003).

! See 5/20/02 Confidentiality Stipulation and Order (“Al
Confidential Information . . . shall (unless necessary to conply
with any court order . . .) not be disclosed. . . .7").

8 See d ennmede Trust Co. v. Thonpson, 56 F.3d 476, 483
(3d Gir. 1995) (identifying seven factors to be weighed in
applying this balancing test). See also Arthur R Mller,
Confidentiality, Protective Orders, and Public Access to the
Courts, 105 Harv. L. Rev. 427, 432-33 (1991).
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as confidential because it “contains information concerning UBS s
technol ogi cal capabilities and practices that, if rel eased, would
create a conpetitive disadvantage for the firm”° Although this
cl ai m seens dubi ous -- the Behny deposition nerely outlines UBS s
el ectroni ¢ docunent retention protocol -- | do not know what is
or is not proprietary in the world of investnent banking. Having
fully reviewed the Behny deposition, | cannot say with certainty
that its contents are not proprietary. |f UBS clains that
secrecy is necessary to maintain its conpetitive advant age,

have no basis on which to disagree.

I n any event, Zubul ake does not question the initial
designation. Rather, she clains that she has a reporting
obligation that trunps UBS s concerns. |In support of this
proposi tion, Zubul ake relies on (1) the testinony of Messrs.
Chapin, Vail and Hardisty; (2) NYSE Rule 351; and (3) NASD Rul e
3070. O course, Chapin, Vail and Hardisty are neither |awers
nor conpliance officers. The fact that they believe a duty
exi sts does not nmake it so. If Zubulake really has a duty to
di scl ose violations of SEC Rules, that duty nust be inposed by
the SEC, the NYSE, or the NASD

The NYSE rule cited by Zubul ake require:

Each nenber not associated wth a nenber
organi zation . . . shall pronptly report to the

9 4/ 4/ 03 Letter from Kevin B. Leblang, Defendant’s
counsel, to the Court.
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Exchange whenever such menber or menber
organi zation, or any nenber . . . has violated any
provi sion of any securities |aw or regulation. . .1°

And the NASD rul e provides:

Each nenber shal | pronptly report to the
Associ ation whenever such nenber or per son
associated with the nenber . . . has been found to

have violated any provision of any securities |aw
or regul ation. 1

The critical question, then, is whether Zubul ake is a “nmenber” of
the NYSE or NASD. If she is, then she has a reporting
obligation; if not, then she has not proffered any duty to

di scl ose.

The NYSE rul es define the term“nenber” as “a natural
person who is a nenber of the Exchange.”'> This begs the
guestion, who is “a nmenber of the Exchange”? According to
Article Il of the NYSE Constitution, “the nenbership of the
Exchange shall consist of: (a) 1366 regular nenbers . . . (b)
such nunber of physical access nenbers, not to exceed twenty-four
(24) . . . and (c) such nunber of electronic access nenbers as
the Board may fromtine to tine determne.”?

Zubul ake is not one of the 1,366 listed “regul ar

10 NYSE Rul e 351(a) and (1) (enphasis added).

1 NASD Rul e 3070(a) and (1) (enphasis added).

12 NYSE Constitution, Article I, § 1003. See also NYSE
Rule 2 (defining the term“nmenber” as used in the NYSE Rul es
according to Article I, f 1003 of the NYSE Constitution).

13 NYSE Constitution, Article Il,  1051(a)-(c).
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nmenbers” of the NYSE, ' nor is there any indication that she is
an “electronic access nenber,”! or a “physical access nenber.”?®
That being so, Zubul ake has no reporting duty under NYSE Rul e
351(a).

Simlarly, under the NASD Rules, “[t]he term ‘ nmenber’
means any i ndividual, partnership, corporation or other |egal
entity admtted to nenbership in the [ NASD] under the provisions
of Articles Ill and IV of the By-Laws.”?” Under Articles IIl and
IV, “any person” is eligible for NASD nenbership,!® and a |ist of
all admtted nenbers is maintained for public reference by the
Secretary of the NASD.!® Zubul ake is not on that list,? and so
she is not a nmenber of the NASD. NASD Rul e 3070, therefore,

i nposes no reporting obligations on Zubul ake.
In the absence of a clear professional duty, the only

obvi ous reason for Zubul ake to disclose this material to

14 See 1 NYSE Guide (CCH ¢ 609, at 211-48 (2003) (listing
al | NYSE nmenbers); http://ww. nyse. com nmenber s/ nenbers. ht m
(sane). See generally NYSE Constitution, Article Il1,
1051(a) (describing regular menbership in the NYSE)

15 See NYSE Constitution, Article |, ¥ 1003(e).
1 See id. 1 1003(m.

17 NASD Rul e 0120(i).

18 NASD By-Laws, Article Ill, Sec. 1(b).

19 See NASD By-Laws, Article IV, Sec. 4.

20 See NASD Manual (CCH) T 380, at pp. 511-717 (2002)
(l'isting all NASD nenbers).
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regulators is to gain |leverage against UBS in this action. As a
general rule, though, a party to civil litigation cannot threaten
to instigate crimnal charges solely to gain a strategic
advantage.?* The logic of this rule applies with equal force to
threats of regulatory enforcenment. The analogy is especially apt
where, as here, regulatory enforcenment can result in industry-
wi de “censure” and fines upward of one mllion dollars.?® 1In the
absence of a clear duty to disclose, therefore, there is no basis
for lifting the confidential designation of the Behny
deposi tion. 2
IV. CONCLUSION

Because Zubul ake is not a nenber of either the NYSE or
the NASD, the reporting regul ations upon which she relies do not
apply to her. Having proffered no reason for disclosing the
contents of the Behny deposition other than NYSE Rule 351 and
NASD Rul e 3070, her notion is denied. Furthernore, the March 17,
2003, Affirmation of Janes A. Batson and the March 21, 2003,

Decl arati on of Kevin B. Leblang -- both of which contain excerpts

21 See N. Y. Code of Professional Responsibility Ethical
Consideration 7-21 (1998); id. DDR 7-105, codified at, 22
N.Y.C R R § 1200. 36.

22 See, e.qg., In the Matter of Deutsche Bank Sec., Inc.,
Exchange Act Rel ease No. 46937 (Dec. 3, 2003), available at,
http://ww. sec. gov/litigation/adm n/34-46937. htm

23 By referencing the above-cited ethical canons, | do not
suggest that Zubul ake’s counsel has acted unethically.
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fromthe Behny deposition -- are ordered seal ed.
A conference is scheduled in Courtroom 12C at 4:30 p. m
on June 17, 2003.

SO ORDERED

Shira A. Scheindlin
U. S. D J.

Dat ed: New York, New York
May 13, 2003



For Plaintiff:

Janes A. Batson, Esqg.
Christina J. Kang, Esq.
Li ddl e & Robi nson, LLP
685 Third Avenue

New Yor k, New York 10017
(212) 687-8500

For Defendants:

Kevin B. Leblang, Esq.
Norman C. Sinon, Esg.

- Appearances -

Kraner Levin Naftalis & Frankel LLP

919 Third Avenue
New Yor k, New York 10022
(212) 715-9100
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